The Consumer's Judicial Protection Regarding Commercial Companies  by Alexandru, Ionaş & Cristina, Dinu
 Procedia - Social and Behavioral Sciences  81 ( 2013 )  479 – 483 
1877-0428 © 2013 The Authors. Published by Elsevier Ltd. Open access under CC BY-NC-ND license.
Selection and peer review under the responsibility of Prof. Dr. Andreea Iluzia Iacob.
doi: 10.1016/j.sbspro.2013.06.464 
1st World Congress of Administrative & Political Sciences (ADPOL-2012) 
The Consumer`s Judicial Protection Regarding Commercial 
Companies  
a*
, Dinu Cristina b 
a
bTransilvania University 500036, Romania 
Abstract 
The law in matters of consumer protection was born in the 18th century, and started to develop in the second half of the 20th
century. In the period 1960  1970 European states like Sweden, Great Britain, Belgium, Germany, France adopted laws 
e 
Revolution in December 1989. Thus, the first laws on the matter were the Government Ordinance no. 21/1992 - which is 
presently applicable and Law no. 193/2000 also currently applicable although it was republished and modified. The specificity of 
e person, the 
individual. The companies are assimilated to the professionals and are not protected against abusive contractual terms and 
clauses. Although the same private service can be granted and offered by the same company, the contract and its clauses will vary 
due to the quality of the contractor. If the contractor is a private person, a particular, he will be protected by law against abusive 
contractual clauses, while the contractor, which is a company will not be protected against the same contractual clauses. Thus, 
one and the same contractual clause cannot be abusive to the particular and legal to a company which is assimilated by the 
legislator to the professionals. In our opinion, this lack of protection regarding the professionals, the companies , not only 
tizens 
in front of the law is being guaranteed, but it also represents a discrimination of the professionals.  
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1. Introduction 
The premises o th century. The society 
evolution, the development of economy and commercial, contractual rapports imposed the development of this 
sts, therefore, starting with the second half of the XXth century, 
A decisive role in this domain was played by the USA president John F. Kennedy who, in the discourse delivered 
in 15th  stated the four fundamental rights of the citizens-
consumers, respectively the right to security, the right to information, the right to choose and the right to be heard. 
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In the years 1960-1970, European states like Sweden, Denmark, Great Britain, Germany, Belgium, France and 
 
In Romania, regulatory documents to regulate this domain appeared only after the Revolution in December 1989. 
Thus, Government Ordinance no. 21/1992 
According to the present regulations, the legislature has tried to regulate the principles which constitute the 
fundament of the relationship between the consumer and the economic operator (then economic agent) and to adapt 
them to the life, the economy and the contractual conventions in Romania  
 has evolved a great deal after 1990 when, in 
other European countries like France, Germany or Great Britain there had already been a well-structured system, 
 
Initially, the National Commission for Standards, Metrology and Quality (which continues to be called 
Commission) was created, under whose auspices functioned the Consumer Protection Office (which continues to be 
called Office). The office was not autonomous until 1992, when a reorganization of the office took place, thus 
leading to the creation of the Romanian Institute for Standardization, the Romanian Office for Legal Metrology and 
the Consumer Protection Office.  
Through the enactment of Government Ordinance no. 18/1992 and of the Government Resolution 482/1992, the 
 an institution which activates in order to protect the life, 
health and security of the consumers. Initially, the Office considered the supervision of the market and the 
settlement of the complaints issued by the consumers a priority. OCP initiated an activity meant to inform the 
citizens of their fundamental rights, the ones they have as natural persons and consumers.  
 legislation was represented by the enactment of the 
Government Emergency Ordinance no.2/2001 which regulated the initiation of the National Authority for 
, being 
 
Presently, this regulatory document, which regulates the organizing and functioning of the National Authority for 
Government Decree no. 700 from 11th July 2012 [Published in the Official Gazette, Ist 
part, nr. 491 din 18/07/2012]. According to this regulatory document, The Authority coordinates and carries into 
combat the practices that harm the life, the health, the security and the economic interests of the consumers. 
The issuing of the Government Ordinance no. 21/1992 [Published in the Romanian Official Gazette no. 208 from 
March 28 2007]  - reissued - 
view. In article 1, paragraph 1 from th
consumers through the means provided by the law, ensuring the necessary framework needed for an open access to 
products and services, complete information on their essential characteristics, protection and insurance of the rights 
and legitimate interests of natural persons against incorrect practices, their participation to the foundation and taking 
 
We thus notice that the current regulation refers to the consumer notion only as a natural person, whose interests 
and rights are protected against certain incorrect practices. The same ordinance, in article 2, paragraph 2 defines the 
- any natural person or a group of natural persons organized in associations, who 
act in purposes outside their commercial, industrial or production activity, hand-
interpretation of the above- tion by excluding from 
this area not only the legal persons, but also the self-employed persons who are assimilated to legal persons. Thus, 
de plano -employed person 
or natural persons association who acts in order to carry out a business. 
Considering these legal provisions, at least two questions arise: is the legal person or the self-employed person 
protected in any way by the current legislation regarding consumer protection? Is there any possibility to subject the 
no. 21/1992? We refer to these aspects mainly considering these commercial contracts of adherence (which became 
civil according to the latest legislative changes) that different legal persons, traders sign referring to providing 
indispensable services for their activity (e.g. contracts providing mobile phones usage or internet access). This type 
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of contract always (or nearly always) refers to adherence contracts, in which the contract provisions regarding the 
form of payment, the penalties and the penalty interests and the severance cannot be negotiated. The matter in 
question being indispensable services to the functioning of an economic enterprise,  with low competition, a judicial 
conflict can often arise regarding the execution and even labeling them as abusive contractual provisions. Ordinance 
no. 21/1992 in article 93 stipulates special protection clauses for the consumer as a natural person, forbidding the 
economic agents the insertion and usage of ambiguous clauses, extremely burdening and cumbersome for the 
consumers. However, the natural person remains unprotected in its contractual relationships with the same economic 
legitimate rights and interests of the natural persons. 
Taking into consideration the fact that Romanian legisla
protect the consumers-natural persons or a group of natural persons organized in associations, whose purposes are 
outside their commercial activity, we consider that we deal with a legislative discrimination originating from the 
law-maker. 
According to Romanian Constitution, article 16, paragraphs 1 and 2, the law-
equal before the law and public authorities, without privileges and without discrimination; (2) Nobody is above the 
 
Through considering only the natural person a consumer or that group of natural persons established in an 
association but who act outside their economic purposes, we consider that we witness a discrimination that the 
traders legal persons have to face in a certain domain, that of consumer protection  in which the law-maker did not 
 became well-known and promoted, together with that of 
 In this respect, a campaign of raising the awareness of Romanian citizens regarding their rights and 
progress in the whole 
agents being in a discriminating manner an exception from this protection. 
Another regulation in the matter is represented by Law no. 193/2000 regarding the abusive clauses from the 
contracts signed between professionals (the current notion used for traders) and consumers. Law 193/2000 stipulated 
g sales of goods or service will 
concerning the interpretation of certain provisions in the contract, these will be interpreted in favour of the 
 
In article 2 of the same law, the law-maker comes to define the notions of professional and consumer. We notice 
that in this judicial provision, the law-maker restates the definition of consumer from Ordinance no.21/1992 where 
association who, on the basis of a contract which is subject to the present law, acts in purposes outside their trading, 
the person who acts in his trading activity under a contract.  
First of all, the modifying rule excluded the legal persons from the category of consumers. This means that if a 
trading company as the beneficiary signs with a self-employed person aservice contract, the legal person does not 
benefit from the protection of Law 193/2000 in what concerns abusive clauses stipulated in the contract. Referring 
to the quality of consumer of the judicial person, the majority of Western countries include in the concept of 
consumer that of legal person. I think that although the purpose of Law 193/2000 was to create an appropriate legal 
 protection until Law 
no.193/2000 became effective and which defined the consumer, excluded the legal person from their application. 
Since when signing a contract, one must make sure that there are no clauses to offer the trader the possibility to 
operate unilateral modifications in it without a reason specified in the contract, I think that, at least from this point of 
view, the law- -natural person in relation with a trader - natural 
person or legal person [http://www.scribd.com/doc/25450005/Synthetis and Judicial Analysis of Law-No-193-2000-
Regarding the Abusive Clauses from the Contracts Signed between Traders and Consumers].  
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    The regulation does not take into consideration the possibility of protecting the interests of a professional who 
signs a contract with another professional and who does not achieve its trading purpose for which the society was 
created. In order to follow the same example given before: the case of the professional signing a contract with a 
mobile phone services provider, (also a professional) under the terms of the current regulation of Law 193/2000  
republished on the 3rd August 2012, we notice that there is a difference in dealing with, a discrimination regarding 
the same adhesion contract that the mobile phone services provider uses both with reference to professionals and to 
natural persons.   
t that both categories sign the contract 
providing services outside their trading, economic activity in their personal interest but, unlike the consumer-natural 
person, the professional (legal person) is not protected against the abusive clauses, against a very high penalty 
interest, against the severance of the contract without previous notification by the Romanian law-maker. 
 The forbidden abusive clauses regarding the natural persons are especially regulated by the law-maker in the 
Annex of Law 193/2000, consisting in: unilateral alterations of the contract clauses without a consistent reason 
stipulated in the contract by the professional; the contractual conditions which the consumer did not have the 
possibility to find out about when signing the contract, clauses which would force the consumer to fulfill his/her 
obligations deriving from the contract even in the circumstances when the professional did not fulfill his/hers, 
clauses which qualify the professional to automatically prolong the contract signed for a defined period through a 
etc.  
According to our opinion, the Romanian law-maker should offer the same protection both to the consumer-
person and to the consumer-legal person. As a matter of fact, presently, the legal person is not qualified as a 
consumer, but as a professional, being apparently assimilated to an economic agent, having only obligations related 
is never entitled to rights and legitimate interests protected by the same legislation. 
In order to avoid circumstances in which legal persons are obviously discriminated and unprotected by the 
sable a change of the law in the sense of including 
that category of legal persons who sign contracts outside their business in the application range of Law 193/2000 
and of Government Ordinance 21/1992  taking into consideration those contracts signed by the legal persons  
professionals in order to create the conditions for a normal functioning of a business (as the provider contracts for 
absolutely necessary services in order to initiate a business).  
However, if the legal person is englobed in the consumer notion, the law-maker will have to make a distinction 
between these legal persons, whose object of activity is incorporated in the business and the legal persons without 
real purpose, with the possibility of the latter to be considered consumers according to Law no. 193/2000. Our 
opinion is that in relation to the legal persons who are traders, the question of abusive clauses cannot be raised. In 
trading relationships, the ones who have the quality of traders are presumed to be able to detect abusive clauses, 
reason for which they can take precautions by themselves, even through contract negotiation. For example, in a 
contract, an unforeseeable clause could have an abusive character in regard to a consumer. The reality is totally 
different when it comes to the relationships between traders, especially in the international ones, where a hardship 
clause is the rule.  
   On the other hand, it is true that a legal person can also fall victim to an abusive clause when being a consumer 
and not a trader, for example a legal person who has habitual legal relationships, like any natural person (having in 
mind the kind of contracts signed with economic agents for mobile phone services, gas distribution, electricity, 
water etc, any kind of contact whose purpose is consumption and is not considered a trading activity). In the 
circumstances in which the legal person would benefit from the provisions of Law 193/2000, the unfortunate 
situation in which the legal person can take advantage of these dispositions that protect the consumer in order to 
protect himself/herself of another trader/competitor can occur, a thing which is contrary both to Law no.11/1991 
regarding disloyal competition and to Competition Law no.21/1996 [http://www.scribd.com/doc/25450005/Synthetis and 
Judicial Analysis of Law-No-193-2000-Regarding the Abusive Clauses from the Contracts Signed between Traders 
and Consumers]. Besides, there are legal solutions in order to elucidate these legal provisions provided that any 
trader has a real and legal chance to assign the respective contract to a natural person (interposed) who is under the 
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